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DearAll,
Greetings!

In this budget edition, we discuss the various proposals segment and tax wise. Hope this effort of ours is
useful for understanding the proposals. | would like to gather your attention to certain major amendments
before the detailed analysis.

The changes in direct taxation are mainly focused to remove inconsistencies and rationalise the provisions.
The significantamendment is the taxation on gains arising from transfer of virtual digital assets. The tax rate
of 30% is huge and not allowing any set-off of losses against such gain would have a huge impact on the
crypto industry. Further, the roll out of tax deduction at source for purchase of crypto currency would also
create hurdles and may have a strong impact on the said industry. Having said so, there is a silver line here,
that the government started recognising this class of asset. With the adequate and appropriate
representations, | believe that there would be further fine tuning to these set of provisions.

The changesin GST laws are very minimal. The increase in transfer of credits through fake invoices is making
the Government to further tighten the provisions dealing with availment of credit. These provisions are
creating hardships to genuine taxpayers.

With this brief, | present you the detailed analysis on significant clauses on Finance Bill 2022. We wish this
effort of oursis fruitful and we would love to receive feedback on this.

Thanking You,

Suresh Babu S
Chairman
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Proposals under Direct Taxation:

A. Individual Taxation:

a. Reliefs considering COVID19:

Benefit from Employer:

A new sub-clause (c) to clause (ii) to proviso to Section 17(2) is being introduced to provide
any sum paid by the employer in respect of medical expenditure incurred by the employee on
himself or any of his family members in relation to COVID-19, not to be treated as perquisite,
subject to conditions as may be prescribed.

Accordingly, the medical expenditure received from the employer subject to certain
conditions by an employee or his family member shall not be treated as perquisites (normally
perquisites provided by employer would fall under the definition of ‘salary’ and becomes
taxable in the hands of employee) and there would not be any tax impact in the hands of the
employee.

It is further proposed to amend Section 56(2)(x) to provide that amount received by the
family member of deceased employee from the employer of such deceased employee within
a period of 12 months subject to the other conditions as may be prescribed, not to be treated
asincome in the hands of recipient.

Section 56(2)(x) deals with taxation of income in the hands of recipient. But for this proposal,
any income received by the family member of the deceased employee, would have been
taxable in the hands of such family member. This is a right move, so that the family member is
not burdened with tax or litigation.

Benefit from Other Persons:
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LikeSection 17(2), it is proposed to amend Section 56(2)(x) to provide that amount received
by any individual from any person in relation to expenditure incurred by him in relation to
COVID-19 treatment for himself or any of his family members is not treated as income. It may
be noted that the amendment made to Section 17(2) covers only amounts received from
employer, however, thisamendment covers amount received from any person.

It is further proposed to amend Section 56(2)(x) to provide that amount (to the extent of
INR10 Lakhs) received by the family member of a deceased person from any person within a
period of 12 monthssubject to the other conditions as may be prescribed is not to be treated
asincome in the hands of recipient (family member of the deceased). This enables the family
member to receive amounts from other than employer of the deceased. However, there is a
cap to the amount, which needs to be observed. The above amendments are applicable from
the AY 2020-21.
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b.Section 80CCD - Enhancement of contribution limit to NPS’ by State Government Employees:

7. Through the Finance Act, 2019, contribution limit to NPS by the Central Government
Employees was increased from 10% to 14% of salary. To extend similar benefit to the state
government employees, it is proposed to amend Section 80CCD, so as to provide employee of
the State Governments to contribute up to 14% of his salary to the NPS during the previous
year. The above amendmentis applicable from the AY 2020-21.

c. Section 80DD - Enhancing the Scope of Section 80DD:

8. Under the existing provisions of Section 80DD, any sum to the extent of INR 75,000 (INR
1,00,000 in case of severe disability) contributed by the assessee being an Individual or HUF,
for the dependent disabled person, to the insurance company is allowed as deduction,
subject to the condition that the annuity or amount is to be received by the dependent
person only on death of the assessee. Further, Section 80DD(3) states that, if assessee
receives suchamount on the death of dependent, such amountis subject to tax.

9. To provide relief to such dependent persons, Section 80DD has been amended so as to
provided that assessee would be eligible to claim deduction under Section 80DD, even if
policy provides for payment of annuity or lumpsum on attaining age of 60 or more by the
assessee, provided payment to scheme is discontinued. It is further proposed that amount
received by the assessee on the event of death of the dependent is not liable to tax by
application of conditions specified in section 80DD(2)(a)(ii).The above amendment is
applicable from AY 2023-24.

d. Surcharge on Long Term Capital Gain:
10. Under the existing provisions, when total income exceeds INR 5 Crore, assessee is liable for a
surcharge of 37 percent on tax amount. However, in respect of capital gains covered under

Section 111A, Section 112A and Section 115AD, maximum surchargeis 15 percent.

11. Itis proposed to fix the maximum surcharge in respect of capital gains covered under Section
112(in addition to existing sections) of15 percent.

12. Further, in case of AOP consisting of only companies as its members, it is proposed to fix the
maximum charge of 15 percent on total income.

B. Trustsor Institutions:
e. Section 10(23) and section 11/12 —Rationalisation of Exemption Provisions:
13. There are different provisions governing the exemptions under the ITA in respect of

charitable activities and the applicability of those provisions depends upon various
parametersviz. nature of person, nature of activity, amountinvolved in such activity etc.

"National Pension System
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14. While different provisions applicable to different persons for charitable activities, there are
some differences between provisions contained in section 10(23C) [approved fund or
institution or trust or any university or other educational institution or any hospital or other
medical institution (for brevity ‘approved institution’)] and Section 12A/12AB [for brevity
‘registered trusts’]. To bring parity between these provisions, various provisions of Section

10(23C) and Section 12A/12AB are amended as follows from the AY 2023-24:

Particulars

Approved Institution - Section 10(23C)

Registered Trusts

Maintenance of
books of accounts

Under existing provisions, of section
10 (23C) approved institution is
required to getits accounts audited, if
total income exceeds maximum
amount which is not chargeable to
tax.

Now, to provide consistency, it is
proposed to amend tenth proviso to
section 10 (23C) to provide, in
addition to audit, the approved
institution is required to maintain
books of account and other
documents.

Now, it is proposed to amend, so as to
provide that registered trust is
required maintain books of account
and other documents and get them
audited by a Chartered Accountant.

Under existing provisions of section
12A (1) (b), approved institution is
required to getits accounts audited, if
total income exceeds maximum
amount which is not chargeable to
tax.

Now, to provide consistency, it is
proposed to amend section 12A (1)
(b) to provide, in addition to audit, the
registered trust is required to
maintain books of account and other
documents.

Penalty for
passing undue
benefits to related
parties

It is proposed to insert a new twenty
first proviso to section 10(23C),so as
to provide, where the total income or
any property is applied for the benefit
of persons specified in Section 13(3),
such is considered as total income of
that person.

Such provisions are already in place
undersection 13.

It is proposed to insert a new section 271AAE, to provide that any approved
institution or registered trust violated the above provision, AO may direct such

person to pay penalty:

o Equal to the amount applied for the benefit of the person if such violation

found for the first time.

o Twice the amount applied for the benefit of the person if such violation is

noticed again.
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Cancellation of
registration

It is proposed to substitute fifteenth
proviso to section 10(23C), to
provide, where an institution has
been approved for exemption under
this section and subsequently:

o PCIT or CIT has noticed occurrence
of specified violations.

o PCIT or CIT has received reference
from AO under second proviso to
section 143 (3) (amended).

o Such case has been selected in
accordance with risk management.
then, PCIT or CIT shall call for such
documents or information from
the approved institution or make
such inquiry as he thinks fit and
pass an order in writing to cancel
the registration or refuse to cancel
registration before the expire of 6
months from the end of the
quarter in which first notice is
issued by the PCIT or CIT calling for
information.

It is proposed to insert a new Section
12AB(4A) to provide, where a
registration of a trust has been
granted under section 12AA and
subsequently:

o PCIT or CIT has noticed occurrence
of specified violations.

o PCIT or CIT has received reference
from AO under second proviso to
section 143(3) (amended).

o Such case has been selected in
accordance with risk management.
then, PCIT or CIT shall call for such
documents or information from
the trust or make such inquiry as he
thinks fit and pass an order in
writing to cancel the registration or
refuse to cancel registration before
the expire of 6 months from the
end of the quarter in which first
notice is issued by the PCIT or CIT
calling forinformation.

Under the existing provisions of Section 143(3) of the ITA, in respect of Section
10(23C), AO cannot pass the order without giving effect to Section 10, unless any
contravention of provisions have been intimated to prescribed authority and such
authority has withdrawn the approval.

As section 10 (23C) and section 12AB has been amended as above, it is proposed to
amend Section 143(3) to provide that AO has to refer the specified violation to PCIT
or CIT and pass the order after giving effect to the order passed by the PCIT or CIT
specified above.
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Period of
accumulation of
income

Under the existing provisions, the
approved institution can accumulate
the amount for a period of 5 years for
specific purpose and failing to utilise
such funds in 5 years, the
accumulations is treated as income of
that 5thyear.

Under the existing provisions, where
a trust is unable to utilise the funds
which they are accumulated during
the period of 5 years or immediately
subsequent year, then such amount is
considered as income of the
immediately subsequent year (6th
year).

Now, to bring parity with Section
10(23C), it is proposed to amend
Section 11(3) to provide that such
amount is considered as income in
the last accumulated year (5th year) if
such amount is not utilised for the
approved purposes.

Conditions for
accumulation

It is proposed to insert a new
Explanation 3 to third proviso to
section 10 (23C), to provide that such
approved institution:

o provides a statement to the AO
stating the purpose for which such
amountisaccumulated.

o Such money is invested or
deposited in modes specified in
Section 11(5).

o Such statement provided above is
filed on or before the due date for
filing return ofincome.

Further it is proposed to insert new
Explanation 4 to third proviso to
Section 10(23C) to align the
provisions in line with Section 11(3),
to provide where an amount which is
accumulated for specific purpose:

o applied for other purpose or
ceased to be accumulated for the
specific purpose.
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0 ceasestoremaininvestedin modes
specifiedinsection 11(5).

o not utilised during the period
specified (5years).

o credited or paid to other
institutions,

then such amount shall be deemed to be
the income of that institution for thar
year.

e Further, it is proposed to insert a new
Explanation 5 to third proviso to
Section 10(23C), to provide where
due to circumstances beyond the
control of the person, any income
invested or deposited in accordance
with the provisions of clause (b) of
Explanation 3 cannot be applied for
the purpose for which it was
accumulated or set apart, the AO may,
on an application made to him in this
behalf, allow such person to apply
suchincome for such other purposein
India as is specified in the application
by that person and as is in conformity
with the objectives of approved
institution.

Accretion of trust

e Under the existing provisions of Section 115TTD, where any registered trust has
converted into any form which is not eligible for grant of exemption, merger with
other entity other than entity with similar objects or failed to transfer all its assets
(upon dissolution) to other eligible trust or approved institution, such trust is
liable to pay additional income tax on income at maximum marginal rate (subject
to other conditions).

e Now, it is proposed to amend Section 115TTD to enhance the scope by including
the approved institution. As a result, the rigour of Section 115TTD would be
applicable now to approved institutions also.
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Filing of return
of income by
approved
institution

It is proposed to insert a new
twentieth proviso to Section 10(23C)
to provide approved institution is
required to file return of income
under Section 139(4C) within the
time limit specified in that section in
order claim exemption.

Such provision is already in place vide
Section 12A(1).

Claiming of

expenses when

exemption
denied

is

It is proposed to insert a new twenty
second proviso to Section 10(23C), to
allow the expenses incurred by the
approved institution, when the
exemption is denied for any reason,
subjectto:

o SuchexpenseisincurredinIndia.

o Such expenditure is not incurred
from corpus.

o Such expenditure is not incurred
fromloan.

o No depreciation on any asset in
respect of which full amount is
claimed as application of income
earlier.

o Expenditure not in the form of
donation toany person.

o Expenditure complies with
provisions of Section 40(a)(ia),
Section 40A(3) and Section 40A
(3A).

No other expenses or setoff of losses
are allowed under any other
provisions.

It is proposed to insert a new Section
13(10), to allow the expenses
incurred by the trust when the
exemption is denied under Section 11
orSection 12. subject to:

o SuchexpenseisincurredinIndia.

o Such expenditure is not incurred
from corpus.

o Such expenditure is not incurred
fromloan.

o No depreciation on any asset in
respect of which full amount is
claimed as application of income
earlier.

o Expenditure not in the form of
donation toany person.

o Expenditure complies with
provisions of Section 40(a)(ia),
Section 40A(3) and Section
40A(3A).

No other expenses or setoff of losses
are allowed under any other
provisions.
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Application of
income by
payment basis

It is provided that any sum payable by any trust or institution shall be considered
as application ofincome in the previous year in which such sum is actually paid by
it (irrespective of the previous year in which the liability to pay such sum was
incurred by the trust or institution according to the method of accounting
regularly employed by it).

Taxability of
specified income
at 30 percent

Section 115BBI

Specified Income:

Accumulation of income in excess of 15 percent where such accumulation is
not allowed under any specific provision of ITA.

Deemed income referred to in Explanation 4 to third proviso to Section 10(23C)
orSection 11(1B)/(3) (violation of accumulation conditions).

Income which is not exempt under Section 10(23C) on violation of clause (b) to
third proviso to Section 10(23C) or Section 13(1)(d). (Investments in other than
specified assets i.e., trust assets, shares of public company shares, any
accretiontosharesetc.)

Deemed income under twenty first proviso to Section 10(23C) or Section
13(1)(c) (income applied for the benefit of related persons).

Any income not excluded from total income under Section 11(1)(c) (income
applied outside India subject to other conditions).

Rate of Tax:
o 30percent.
Deductions:

o Nodeduction of any expenses or setoff of losses are allowed against the above

income.
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C. Cooperative Society Taxation:
f. Section 115JCand Section 115JF —Reduction of AMT’ rate for Co-operative Society:

15. Under the existing provisions, specified persons are liable to pay AMT at rate of 18.5%.
However, through Taxation Laws Amendment Act,2019, MAT rate for companies has been
reducedto 15% from 18.5%.

16. To provide similar relief to co-operative societies, it is proposed to amend the provisions of
Section 115JC to reduce the AMT rate to cooperative societies from 18.5 to 15%. However, no
concessional AMT rate has been provided to other persons (despite the request from such
taxpayers).

17. Further, it is proposed to reduce surcharge from 12% to 7% when income of society is in
between INR1Crore—10Crore.

D. Virtual Digital Asset:
g. Section 115BBH - Taxation of Virtual Digital Assets:

18. Itisa known fact to everyone that the crypto currency has become one of the most profitable
investment options in recent times and started to become an asset class. Such digital
currency has been banned by many countries including Bangladesh, China, Egypt, Indonesia,
Nepal, Qatar etc whereas same has been legalised in major developed nations including USA,
Germany, France, Singapore etc. When it comes to India, there are many speculations from
long period that the central government may ban crypto currency.

19. In the Finance Bill 2022, the Honourable Finance Minister has made a statement that the
Central Bank will introduce its own digital currency i.e., digital rupee in 2022-23. Further, to
tax the gain arising from transfer of crypto currency, it is proposed to insert a new set of
provisions into the ITA. However, as of now there is no clear answer from the government
whether such currency is to be treated as legal or not, but the newly incorporated provisions
seem to convey the intention of the legislature to discourage the transactions in crypto
currency.

20. Virtual Digital Asset (for brevity ‘VDA’) has been defined under Section 2(47A) to mean any
information or code or number or token (not being Indian currency or foreign currency),
generated through cryptographic means or otherwise, by whatever name called, providing a
digital representation of value exchanged with or without consideration, with the promise or
representation of having inherent value, or functions as a store of value or a unit of account
including its use in any financial transaction or investment, but not limited to investment
scheme; and can be transferred, stored or traded electronically or a a non-fungible token or
any other token of similar nature, by whatever name called.

’Alternate Minimum Tax
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21. It is proposed to insert to Section 115BBH, to tax the gain arising from transfer of crypto
currency at the rate of 30%, whether such gain is short term or long term. Further, only the
cost of acquisition without any indexation benefit is allowed from the sale consideration as
deduction and no other expenses are allowed while computing the gain.

h. Gifting of Virtual Digital Asset:

22. ltis proposed to amend the provisions of Section 56(2)(x) in order to tax receipt of VDA as gift
inthe hands of recipient subject to other conditions specified in Section 56(2)(x).

. Setoffoflosses:

23. The important aspect of Section 115BBH is that,it is not allowed to set off any other loss
against the gain from transfer of VDA and loss arising from such VDA is not allowed to set off
against otherincome and such loss cannot even carry forward to next year.

24. AsSection 115BBH tries to tax gain arising from each digital asset separately (Section 115BBH
and section 2(47A) have referred the word ‘virtual digital asset’), the question that may arise
iswhetherthe loss arising from one crypto currency is allowed against gain arising from other
crypto currency during the same year, which needs to be answered in near future.

j. Deduction of Tax at Source:

25. To track the transactions in VDA, it is proposed to insert Section 194S for deducting the tax at
source. Accordingly, the payeris responsible to deduct tax at source.

26. Every person who is responsible for making payment by way of consideration for transfer of
VDA becomes payer and becomes obliged to deduct tax. However, payer has been divided
into two categories i.e., specified person and other than specified person. The above
amendment in respect of TDS is applicable from 01.07.2022 and other amendments in
relation to taxation of VDS is application from AY 2023-24.

Specified Person:

27. ‘Specified Person’ means a person being an individual or HUF whose turnover does not
exceed INR 1 Crore in case of business or INR 50 Lakhs in case of profession during the
preceding year or a person being an individual or HUF without income from
business/profession.

28. For specified persons, TDS is applicable, only in a case where the aggregate value of
consideration payable exceeds INR 50,000 during the year. Further, provisions of Section
203A (obligation to obtain TAN) and provisions of Section 206AB (requirement to check filing
of return by the payee) are not applicable.
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Other than Specified Person:

29. It is provided that TDS is applicable when the aggregate value of consideration payable
exceeds INR 10,000. Further, provisions of section 203A and 206AB are applicable here.

Other Conditions:

30. Where consideration is discharged in kind or exchange of other VDA, the payer must ensure
that that the payee has paid tax (full tax) in respect of such transfer. When the TDS is deducted
under this section, no TDS/TCS is required to be deducted/collated under any other
provisions. When there is any overlap between provisions of Section 194S and Section 1940
(TDS on e-commerce transactions), TDS is required to be deducted under Section 194S

E. Corporate/Business Taxation:
k. Section 37 —Clarification regarding Expenditure which is prohibited in law:

31. Explanation 1 to Section 37(1) states that expenditure incurred by an assessee for any
purpose which is an offence, or which is prohibited by law shall not be deemed to have been
incurred for the purpose of business or profession and no deduction or allowance shall be
made in respect of such expenditure.

32. However, there is a difference of opinion among the judicial fora in respect of certain
expenses incurred by the assessee which is prohibited by the law. In order provide clarity, it is
proposed to insert a new Explanation 3 to Section 37(1) to provide the following expenditure
shallinclude prohibited expenditure covered under Explanation 1:

e for any purpose which is an offence under, or which is prohibited by, any law for the time
beinginforce, in India or outside India; or

e to provide any benefit or perquisite, in whatever form, to a person, whether or not
carrying on a business or exercising a profession, and acceptance of such benefit or
perquisite by such personisin violation of any law or rule or regulation or guideline, as the
case may be, for the time beingin force, governing the conduct of such person;or

e to compound an offence under any law for the time being in force, in India or outside
India.. The above amendment is applicable from 01.04.2022.

I. Section40(a)(ii)—Surcharge and Education Cess is not allowed as business expense:
33. Under the provisions of Section 40(a)(ii), income tax paid by the assessee is not allowed as
expenditure while computing the income from business. However, there are some judicial

precedents, wherein it is held that cess and surcharge is not to be considered as income tax
payable under the ITA and allowed as business expense.
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34. In this regard, it is proposed to insert a new Explanation 2 to Section 40(a)(ii) to provide that
the term tax includes cess and surcharge by whatever name called. The above amendment is
applicable from AY 2005-06.

m. Section43B-Issue of debenturesis not considered as ‘paid’ for the purpose of Section 43B:

35. Under Section 43B, amounts in respect of certain expenses are allowed only on payment
basis which inter alia includes interest on specified loans or borrowings. In this regard,
Hon’ble Supreme Court in the case of M.M. Aqua Technologies Ltd. v CIT [2021] 129
taxmann.com 145 (SC) has held that issue of debentures is treated as actually paid for the
purpose of section 43B. For a detailed article on this aspect, please refer here Section 43B -
Supreme Court Decisionin MM Aqua Technologies Ltd | SBS Blog.

36. To overturn the judgement, now it is proposed to amend Section 43B to provide the issue of
or debenture or any other instrument by which the liability to pay is deferred to a future date
shall not be considered as payment for the purpose of section 43B.The above amendment is
applicable from AY 2023-24.

n. Section 68 —Requirement to Explain Source of Source in the case of Borrowings:

37. Under the existing provisions of Section 68, where any sum found credited in the books of the
assessee and assessee has not offered any explanation about such credit, such amount is
considered asincome of that previous year.

38. The issue of establishing source of source by the assessee has come for discussion before
various appellate authorities. Many High Courts and Tribunals have held that assessee is not
required to establish the source of source in respect of loan received by the assessee.

39. To overturn those judicial precedents, it is proposed to insert a new proviso before the
existing proviso to provide where the sum so credited consists of loan or borrowing or any
such amount, by whatever name called, any explanation offered by such assessee shall be
deemed to be not satisfactory, unless:

e the personinwhose name such creditis recorded in the books of such assessee also offers
an explanation about the nature and source of such sum so credited; and

e such explanationin the opinion of the AO aforesaid has been found to be satisfactory. The
above amendmentis applicable from AY 2023-24.

0. Section 79A - Setoff of Loss against Undisclosed Income:
40. Under the existing provisions of Section 115BBE, no loss is allowed to be set-off against any
income determined under section 68, section 69, section 69A, section 69B, section 69C or

section 69D where such income is returned by the assessee or determined the assessing
officer.
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41.

42.

43.

In order rationalise the provisions of setoff of losses, a new Section 79A has been inserted
into the ITA, to provide where consequent to a search under Section 132 or requisition under
Section 132A or survey under Section 133A (other than 133A(2A)), the total income includes
any ‘undisclosed income’,no setoff of any loss or unabsorbed depreciation is allowed against
such undisclosed income.

Further, the word ‘undisclosed income’ has been specifically defined under Section 79A to
mean any money, bullion, jewellery etc which are not recorded/disclosed before the date of
search oran expense which is found to be false.

While Section 115BBE of the ITA talks about section 68 to section 69D, Section 79A focuses on
undetected stock and unaccounted cash payments. However, section 79A restricts setoff of
loss and unabsorbed depreciation whereas section 115BBE restricts setoff loss. The above
amendmentisapplicable from the AY 2022-23.

p. Section 80IAC - Extension of time limit for Incorporation of Eligible Start-Up:

44.

Provisions of section 80-IAC states that to claim deduction under Section 80-IAC by the
eligible start-up, such entity needs to be incorporated/established before the 01.04.2022. To
extend the time limit, section 80-IAC has been amended to provided that a start-up may be
incorporated on or before 31.03.2023 to claim benefits under section 80-1AC.

g. Section 94— Bonus Stripping and Dividend Stripping to Securities:

45,

46.

Section 94(8) of ITA states that where any loss arising on bonus stripping in respect of units
shall be ignored for the purpose of computing the total income and such loss shall be
considered as cost of acquisition of bonus issue.

Now, it is proposed to amend the provisions of Section 94(8) to expand the scope of bonus
stripping to securities as well. Further, the definition of unit has been expanded to include
units of business trust, unit under Section 115AB, beneficial interest in AIF, shares and
partnership interests. The above amendmentis applicable from AY 2023-24.

r. Revision of TPO’s order under Section 263:

47.

Under section 263, PCCIT/CCIT/PCIT/CIT can revise the assessment order subject to the
conditions specified therein. However, it is not specifically provided in Section 263, whether
CIT has power to revise TPO order. In this regard, the Hon’ble Hyderabad Tribunal in the case
of Agro Tech Foods Ltd.” has held that CIT can invoke the provisions of Section 263 to revise
the TPO order.

°[2021] 124 taxmann.com 517 (Hyderabad - Trib.)
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48. To provide clarity and consistency, it is proposed amend Section 263, to provide CIT can revise
the order of the TPO. Further, itis proposed to amend Section 153 to provide, where TPO has
revised his order based on the directions of CIT under Section 263, TPO shall pass revised
order within a period of 9 months from the end of Financial Year in which order is passed by
the CIT under Section 263 when such case is fresh assessment [section 153(3)]and within a
period of 3 months from the end of the month in which order is passed by the CIT under
section 263 [section 153(5)].

49. Further, itis proposedtoinsertanew section 153(5A) to provide AO shall pass modified order
within 2 months from the end of the month in which TPO order is received. The above
amendmentisapplicable from 01.04.2022.

s. International Financial Services Centre (IFSC):

50. Through the Finance Act, 2021, aSection 10(4E)wasinserted to provide that the income
earned by a non-resident from transfer of non-deliverable forward contracts entered into
with an offshore banking unit of IFSC is exempt from tax subject to other conditions. Now, it is
proposed to expand the exemption to income earned from transfer of offshore derivative
instruments or over the counter derivatives.

51. Section 10(4F) states that any income by way of royalty or interest, on account of lease of an
aircraft, paid by a unit of IFSC is exempt from tax if such unit commences its operations on or
before 31.03.2024. Now, it is proposed to expand the exemption to scope to lease of ships as
well. Similar amendment is also provided in section 80LA to claim deduction in respect of
transfer of ship.

52. Further, itis proposed toinsert a new Section 10(4G) to exempt the income of a non-resident
from portfolio of securities or financial products or funds, managed or administered by any
portfolio manager on behalf of such non-resident, in an account maintained with any
offshore banking unit in IFSC to the extent such income accrues or arises outside India and is
not deemedtoaccrue orarisein India.

53. As per proviso to Section 56(2)(viib), amount received by a SEBI registered AlIF-I or AlF-Il is
outside purview of Section 56(2)(viib). Now, itis proposed to amend the Section 56(2)(viib) to
expand the exception to IFSC regulated AIF -l or AlIF-1l. The above amendment is applicable
from AY 2023-24.

t. Section 115BAB - Extension of Time for Commencement of Production by new manufacturing
company:

54. Section 115BAB has been incorporated into ITA in order to provide concessional rate of tax at
the rate of 15 percent for newly incorporate manufacturing companies subject to the
condition that the company has commenced production on or before the 31.03.2023.

55. Now, itis proposed to extend the time limit till 31.03.2024 for commencement of production
in order to claim benefits under section 115BAB.

14|Page




SBS Wiki www.sbsandco.com/wiki

u. Section 115BAB - Removal of concessional tax rate on foreign dividend received by domestic
companies:

56. Under the existing provisions of the ITA, dividend received by a domestic company from
foreign company in which it holds 26 percent sharing is liable to tax at concessional rate of 15
percent. This section has been incorporated in order tax dividends by domestic companies in
line with Dividend Distribution Tax (for brevity ‘DDT’).

57. As the DDT is abolished by the Finance Act,20, now it is proposed to withdraw the
concessional rate of tax under section 115BBD from the AY 2023-24.

F. AssessmentProcedures:

v. Section 139(8A) - Filing of Updated Return of Income:

58. It is proposed to insert a new provision into the ITA in order to facilitate filing of updated
return of income by the taxpayer and these provisions are in addition to the existing
provisions under Section 139(5) for filing of revised return of income. The salient features of
furnishing of updated return are provided below:
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Condition

Section

Details

Eligible
Assessee

139 (8A)

Any person, whether or not has filed return ofincome under:
e section139(1) (returnfiled before the due date),
e section 139(4)(belated return) or
e section 139(5) (revised return).

Time Limit

139 (8A)

Eligible person can file updated return within 24 months from the end
of relevant assessment year.

Non eligible
cases

First Proviso to
section 139 (8A)

Provisions of section 139 (8A) are not applicable, if:
e Filingof lossreturn.
e Updated return results in decreasing total tax liability if return is
filed undersection 139(1), section 139(4) or section 139(5).
e Updated return results in refund or increase in refund if return is
filed undersection 139(1), section 139(4) or section 139(5).

Second proviso
to section 139
(8A)

The assesseeis not eligible to file updated return:

e Where a search is initiated under section 132 or requisition in
made under section 132A.

e Where a survey is conducted under section 133A (except under
section 133A(2A)).

e Where a notice is issued to the effect that any money, bullion,
jewellery or valuable article or thing seized under section 132 or
requisitioned under section 132A in the case of other person
belongsto assessee.

e Where a notice is issued to the effect that any books or document
seized under section 132 or requisitioned under section 132A in
the case of other person belongs to assessee.

In respect of relevant assessment year in which search is conducted
and two years preceding to that year.

Third proviso to
section 139 (8A)

No updated return can be filed by the assessee

¢ Where an updated return for the relevant year is already filed (which
means, unlike revised return, updated return can be filed only
once for the assessment year).

e Any assessment proceedings are pending or completed for the
relevant assessment year.

¢ Where the AO has information for the relevant AY under SAFEMA,
1976 or PBPT Act, 1988 or PMLA,2002 or Black Money
(Undisclosed Foreign Income and Assets) and Imposition of Tax
Act, 2015 and same has been communicated to the assessee.

e Where the AO has received information under section 90 or section
90A and same has been communicated to the assessee.

e Where any prosecution has beeninitiated.

e Where such personis coveredin list specified by the government.
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Section 234A

Tax on Section 140B (1) Where no return ofincomeis filed:
updated
return e Income Tax payable as reduced by
a. Advancetax paidifany.
b. TDS/TCS.
c. Reliefundersection 89.
d. Reliefundersection 90, section 90A or section 91.
e. MAT or AMT credit under section 115JAA or section 115JD.

¢ Interest and fee payable under other provisions of the act for delay
infiling return.

e Additional incometaxascomputed under section 1408B (3).

Section 140B (2) Where return ofincome s already filed:

¢ Income tax payable as reduced by
a.Amount of credit claimed under section 140A.
b.TDS/TCS whichis not claimed earlier.

c. Relief under section 89 whichis not claimed earlier.

d.Reliefundersection 90, 90A or 91 whichis not claimed earlier.

e.MAT/AMT credit under section 115JAA/115JD which not
claimed earlier.

e Refundifanyissuedinrespect of earlier return.

e Interest and fee payable under other provisions of the act for delay
in filing return as reduced by the interest if any paid in the earlier
return.

¢ Additional income tax as computed under section 1408B (3).
Additional (1408 (3) e 25 percent of income tax and interest if such return is filed after the
Income Tax expiry of time limit provided in section 139(4) or section 139(5) but
before 12 months from the end of AY.
¢ 50 percent of income tax and interest if such return is filed after the
expiry of 12 months from the end of AY but before 24 months from
the end of AY.
e For the purpose of this section, tax means tax arrived as per section
1408 (1)/(2) andincludes surcharge and cess also.
¢ Interest means any interest payable under any provisions of the ITA
on the income total income furnished under section 139(8A) as
reduced by interestif any paidin earlier return.
Interest - Explanation to | Where return of income is filed earlier, interest under section 234A has

section 140B

to be computed on amount of tax on the total income declared under
section 139(8A) in accordance with section 140A(1A).
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Interest -
Section 234B

Section 140B (4)

Where a return of income is filed earlier, interest under section 234B
has to be computed on total tax payable on income declared under
section 139(8A) as reduced by advance tax and other credits covered
under (a) to (e) of ‘Tax on updated return’ column of this table.

Interest -
Section 234C

Explanation to
Section 140B

Where return of income is filed earlier, interest under section 234C has
to computed by talking total income filed under section 139(8A) as
returnedincome.

Payment of
Tax

Clause (ca) of
Explanation to
Section 139 (9)

Where the return of income under section 139(8A) is not accompanied
by the proof payment, such return is considered as defective return for
the purpose of section 139 (9).

Time limit to

Section 153 (1A)

Where the returned is filed under section 139 (8A), the assessment for

complete the
assessment

the AY shall be computed within 9 months from the end of financial
yearinwhich suchreturnisfiled.

The above amendmentis applicable from 01.04.2022.

w.Section 144B — Rationalisation of Faceless Assessment Scheme:

59. To eliminate the interface between the taxpayer and the income tax department for better

transparency and accountability, the Central Government has introduced faceless
assessment scheme through section 144B of the ITA. Considering the difficulties in
implementation of section 144B, it is proposed to substitute faceless assessment with new
provisions. The detailed article on changes in faceless assessment would be published soonin
our monthly journal. The above amendmentis applicable from 01.04.2022.

X. Section 148 —Rationalisation of Reassessment Procedures:

60.

61.

62.
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Provisions relating to reassessments and search assessments have been replaced through
the Finance Act,21 thereby both reassessments and search assessments have to completed
under Section 147. In order remove inconsistencies, it is proposed to amend following
provisions as follows.

Proviso to section 148 states that no notice under section 148 can be issued unless
information with the AO suggests that income has escaped the assessment and AO obtains
approval from the specified authority forissue of notice under section 148.

However, section 148A provides a procedure to be followed before the issue of notice under
section 148 which includes obtaining approval from specified authority in certain cases.
Hence, to remove this duplication, section 148 has been amended to insert a new second
proviso to provide where the AO has passed the order section 148A with the prior approval of
specified authority, no fresh approvalis required under section 148 again.
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63.

64.

65.

66.
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Explanation 1 to section 148 states that information with the AO which suggests that the
income chargeable to tax has escaped assessment means

¢ Anyinformationflaggedinaccordance with risk management system. Now, it proposed to
remove the word ‘flagged’ from the clause to enhance the scope of section 148.

¢ Any final objection raised by the C& AG. Now this clause has been substituted with the
following clauses thereby scope of section 148 has been widened:

X3

A

Any audit objection raised.

Any information received under section 90/90A.

Any information made available to the AO under scheme notified under section
135A (collection of information from assessee). And Consequential amendment
has been madein section 148Ato equate this clause with search cases.

Any information which requires action in consequence of order of a Tribunal or
Court.

>

o
2

*
°e

X/
°e

Explanation 2 to section 148states that, in cases covered under search and survey [except
133A (2A) and section 133A(5)], the AO shall be deemed to have information which suggest
that the income has escaped the assessment for the three years immediately preceding the
year in which search is initiated. Now, it is proposed to remove Section 133A(5) from the
exception list in Explanation 2. Further, it is proposed to remove the reference to three years
fromin the cases of search.

It is proposed to insert a new section 148B to provide that, in the case of search and survey
cases, assessment order shall not be passed by the AO below the rank of JCIT without the
approval of AdCIT, AdDIT, JCIT or JDIT.

Section 149 states that notice under section 148 shall not be issued:
e If3yearshaveelapsedfromthe end of relevant assessment year.

e |f 3 years but not 10 years have elapsed from the end of relevant assessment year unless
the AO has in his possession of books of accounts or other documents or evidence which
reveal that the income, represented in the form of asset, has escaped assessment
amounts to Rs.50,00,000 or more for that year.

e Now, it is proposed to amend section 149 to provide that notice shall not be issued if 3
years but not 10 years have lapsed unless Assessing Officer has in his possession books of
account or other documents or evidence which reveal that the income, represented in the
form

¢ Asset,

+» Expenditureinrespect of any event/occasion,

¢ An entry or entries in the book of account, which has escaped the assessment
amounts to “*INR 50 Lakhs.
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67.

68.

69.

Itis further provided that in case where such amount is related to more than one assessment
year, notice shall be issued for the each of assessment year.The above amendment is
applicable from 01.04.2022.

It is proposed to amend section 153 (153B for old cases) to provide that in computing the
period of limitation for completion of assessment, period commencing from the date of
initiation of search (not exceeding 180 days) till the date on which money, bullion, jewellery,
document etc are handed over to jurisdictional AO has to be excluded. This amendment is
applicable from 01.04.2021.

Consequential amendments have been made under section 132 /132B to align them with
changed provisions search assessments to bring them under section 147.

y. Extension of time limit for setting-up of Faceless Schemes:

70.

To complete the assessments through faceless mode, the government has come up with
many schemes and incorporated respective clauses in various section of ITA. However,
Transfer Pricing assessments including DRP procedure and ITAT procedure has not yet
operationalised under faceless manner as the central government has not issued any such
directions so far and time limit to issue such directions by the central is getting bared by
31.03.2022 (31.03.2023 for ITAT procedure). Hence, it is provided to extend time limit to
31.03.2024 toissue directions by the government for faceless procedure.

G. Deduction of Tax at Source:

z. Section 194-IA-Stamp Duty Value for TDS on Sale of Immovable Property:

71.

Under the existing provisions of Section 194-1A, any person responsible for making payment
to resident for purchase of immovable property is required to deduct tax at source at the rate
of 1 percent if the amount of consideration exceeds INR.50 Lakhs. However, in certain cases,
stamp duty value is to be replaced with original sale consideration for the purpose
computation of capital gains.

72. To bring consistency, it is proposed to amend section 194IA to provide that tax is required to
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be deducted on sale consideration or stamp duty value whichever is higher. The above
amendmentis applicable from 01.04.2022.
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aa.Section 194R-TDS on any Perquisite in respect of Business or Profession:

73.

74.

75.

Section 28(iv) of the ITA states that the value of any benefit or perquisite, whether convertible
into money or not, arising from business or the exercise of a profession shall be taxable under
the head PGBP.

In order to track such type of transactions, it is proposed to insert a new section 194R to
obligate the person responsible for making such sum to any resident to deduct tax at source
attherate of 10 percent when aggregate of such amount exceeds INR 20,000 during the year.

Further, whether the perquisite is paid in kind, the payer before releasing the perquisite
ensure that the tax has been paid by the recipient on such perquisite. It is further provided
that individual or HUF is not required to deduct tax at source under this section when gross
receipts or turnover does not exceed INR 1 Crore in the case of business or INR 50 Lakhs in
case of profession. The above amendmentis applicable from 01.07.2022.

bb.Section 206AB/206CCA — Higher TDS/TCS on non-filing of ITR:

76.

77.

78.

79.
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Through the Finance Act, 21, two new sections 206AB and section 206CCA were inserted into
the ITA to force the assessees to file ITR where there is higher amount of TDS. Section 206AB
(3) states that TDS is required to be deducted higher rate where the payee has failed to
furnish ITR for both of the previous years which means filing of ITR for any of the year
safeguards the assessee from higher TDS.

Now it is proposed to amend section 206AB(3) wherein the definition of specified person has
been changed to mean a person who has not furnished the return of income for the
immediately preceding year for which time limit to file return of income under section 139(1)
has expired and TDS/TCS in his exceeds INR50,000/-.

In other words, it would mean that failing to furnish return of income by payee even for one
year (any of one year under old provisions) makes the assessee to attract higher TDS rate
under section 206AB. Similaramendment has been made in section 206CCA.

Further, it is proposed to exempt the persons required to deduct TDS under section 194-|,
194-1B and section 194M from the ambit of section 206AB and consequential amendments
have been made under section 1941B in this regard. The above amendmentis applicable from
01.04.2022
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cc. Section 158AB: Filing of repetitive appeals by Revenue:

80.

81.

82.

Itis proposed to insert new section 158AB into ITA to facilitate the revenue to file the appeal
before the ITAT/High Court after the decision of High Court/Supreme Court when identical
question of laws isinvolved.

Section 158AB provides that where any question of law arising (relevant case) is identical with
the question of law arising in his case for any other assessment year or in case of any other
assessee for any AY, and such question of law is pending before the jurisdictional HC or
Supreme Court and the lower order is in favour of the assessee (other case), collegium may
decide and inform the PCIT or CIT not to file appeal in the case of relevant case before the ITAT
or HCtill the disposal of appeal by the HC or Supreme Court.

However, AO shall file an application, after the receipt of acceptance from the assessee,
before the ITAT within 60 days or before the HC within 120 days in such Form as may be
prescribed, stating that an appeal on the question of law arising in the relevant case may be
filed when the decision on such question of law becomes final in the other case. And AO shall
file the appeal within a period of 60 days from the specified date. The above amendment is
applicable from 01.04.2022.

dd.Penalties:

83.

Under the provisions of section 271AAB, section 271AAC, 271AAD, penalty can be levied by
the assessing officer. Now, it is proposed to amend said section to enable the CIT (A) also
empowered to levy penalty in addition to assessing officer. The above amendment is
applicable from 01.04.2022.

Proposals under GST Laws:

ee.Amendments impacting Input Tax Credit:

84. Section 16 of CT Act deals with eligibility and conditions for taking input tax credit. The said

section has been now amended to introduce a new condition for availment of input tax
credit. Now, the registered person can claim credit only if the details of such credit are
communicated to such registered person under Section 38 and the same have not been
restricted.

85. Section 38 has now been substituted to provide that the details of outward supplies shall be
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furnished by the registered persons in Section 37(1) and of such other supplies as may be
prescribed and an auto — generated statement containing the details of input tax credit shall
be made available electronically to the recipient in such manner and such time as may be
prescribed.
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86. Section 38 further provides that the auto — generated statement shall consist of details of
inward supplies in respect of which credit can be availed and details of supplies on which
credit cannot be availed, whether wholly or partly by the recipient on account of the details
of the said supplies being furnished under Section 37(1) under certain prescribed
circumstances. Hence, the recipient can only avail the credit based on the auto — generated
statement.

87. Thetime limit for availing the credit pertaining to a financial year has been extended from due
date of filing the return of September of the succeeding year to the 30th of November of the
succeeding year. This provides additional time for the recipients to avail the any missed out
credits. Similaramendment is also made forissuance of credit notes.

88. Section 41 has been substituted to remove the concept of provisional credit and now
prescribes that the recipient is eligible to take credit subject to conditions and restrictions
prescribed. The said section further states that if the tax has not been paid by the supplier,
then the credit availed by recipient need to be reversed along with interest in such manner as
may be prescribed. The proviso to said section stipulates that the recipient can re-avail the
credit, once the supplier makes payment of tax. The payment of tax by the supplier to the
credit of central government is one of the conditions mentioned in Section 16 to avail the
credit. However, there is no mechanism available for the recipient to check whether the tax
on such supplies made to him, were actually paid by the supplier to the government. With
the new Section 41 in place, may be the GST portal would come up with a mechanism to
examine the same and allow the recipient to take the credit.

ff. Restrictionon Filing of GSTR-1:

89. A new clause has been inserted under Section 37 to prescribe that, a registered person shall
not be allowed to furnish the GSTR-1, if the GSTR-1 for any of the previous tax periods has not
been furnished by him.

gg.Interest under Section 50(3):

90. With the removal of Section 42 and section 43, the interest specified at Section 50(3) gets
redundant. As of now also, the same is not in play, since the provisions of Section 42 and
Section 43 were never implemented. Now, the new sub-section states that, the higher rate of
interest is applicable in cases where there input tax credit has been wrongly availed and
utilised.
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